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Arising out of Order-in-Original No 16/ST/Ref/DC/15-16 dated :29.01 .2016
Issued by: Deputy Commissioner, Central Excise, Din: Kalal, A'bad-111.

aicf1&1cbt1f / s:Jftiq1c;1 col" ~ ~ 4'lT Name & Address of The Appellants/Respondents

M/s. Strong Strap Pvt Ltd.

<a 3r8 3r#gr rige al f anfk 5fr q@rat al 3rah R~Ra Tar a a var
t-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

tr zca, sq zyca vi ara 3rft#tr araff@raw at 3r4la
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcrnn:r~. 1994 c#I" l:lRT 86 cB" 3TTfT@ ~ cBl" ~ cB" "CfNf c#I" \JJT ~ :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa et#tr 49ls it zc, Ir zyea vi ar3r4#tu nrznf@raw 3it.2o, q #ea erRaza
cbl-CJl'3°-s, ~ ~. 31i:;l-J<:;lci!lc;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r#lat znznf@ran at f0flu 3rf@2)fz, 1994 c#I" l:lRT 86 (1) cB" 3@T@
~ xiqlcb'< P!lll-Jltj<:>11, 1994 cB" ~ 9(1)cB" 3@T@ Amfu=r 1:pfl=f ~.a-- 5 if "'cITT >lIBm
if c#I" u rift vi Tr fa rt a fag 3rah # mt{ st sat ufaii
# ur afeg (sni ga qfra #R elf) 3rR TT; fG era i nzaf@raw1 #T rlllllYld
ft-l2IB t cffiT cB" ~ Xi I tj\j-jPl cb ~ ~ cB" rlj I ll y"j d cB" Xi61 ll cfj '<M«:I-< a aiRba ~
~ cB" ~if~ xiqlcb'< cB1" i-JTlT, ~ c#I" l=fPT 3TTx WTTllT ·Tut uifI u 5 ala qa a
-g emf ~ 1000/ - #ha huh ±hf ueiq I cb-< c#I" l-J"PT, ~ c#I" l=fPT 3TTx WTTllT Tfm ~
T; 5 "C'iruT <TT 50 "C'iruT cfc}? m at ug 500o/ - #ha 3urft etfti urei q I cb-< c#l° min, nu at
l=fPT 3TTx WTTllT Tfm ~~ 50 "C'iruT n+a Gnat & asi u; 1oooo/- LfiTff ~ 1TI7fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and . should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form • os:s ., ~nk draft in favour of the
Assistant Registrar of the bench of nominated Public Sec · f,. ,_.: '-' R • '.t~ft9lace where the bench of
Tonas states. '%$%@y

it t_,.•·· ~~
'5 I lh\~ ;: ~&e se
~ """" ut ~(;,jo, «
k Houze?

gen#eta



:: 2 ::

(iii) fcrffilf~.1994 cm l:lRf 86 cm '1Lf-l:1Rf (2"C!) cfi 3@T@~~ Pill'ilcJcll. 1994 ct? f.,q,:r 9 (2"C!)
ct? 3fc'JT@ AtTfmr Inr=r "CR1.tr.7 if cm \ilT ~ "C!ct "iIT-lcB" "fff~ 3ITp@. ~~~1 3ITp@. ~ '3c'ClR
~ (3~) t~ cm mTilIT ( ~ ~ w=rrfum >lftr 611ft) 3ITT 3TfTrn/~ JITTJc@ 3l~ ~ 3ITp@. ~
\)~.~- ~ =nrnf@ravwr at arr4ea aa fa a ; val v tu sara zyc al/ 3ITqcfff,
a€a sar ye err uRa arr # 4fa hat en I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST. 7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.

2. zeizit@era arnra yea 3rf@fr, 197s #l zrai u~-1 t 3fc'lT@ AtTfmr fcn(! ~ ~ ~
"C!cf ~~~ t~ cm >lftr u 6.50/- t)i-r cnT urnrau zyca fez cm it af?

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. mi=rr ~- sara zyca gi hara 3rd# nrznf@eraour (arffafe) Paa«Rt, +so2 affa a ra #a,, /
lfJ1wlT cBl t1fi:i-lfc;ic1 ffl cffff RlflTT cm 3lR ifr z, 37aff Rhnl Gurr &1

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. m grea, #ctr 3ear rea viars 3rlhr qf@awr (gflv4a cf1 i;i-Fc=r 3ftftm cf1~ 'Jq'~ 3(=tfT"G~ ~ .
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4 )(i) .gr 3Tar a 7fr3rtqf@aur#aarar sz era 3rrar area znr c;us ~::-@t'1-trr..~J-t1a1 fc'n-'cr -rtr ~W<n cf1
· · 47 %$ ·~ ~ cRr--T /., ' 1' ..10% ·zrars sit srer4aavs atfatas avsh 1orzrarars.. fer;A\

(4)(i) In view of above, an appeal against this order shall lie b(fJ~~~(h_e~)l;:r.)pun~~\~payment of
10% of the duty demanded where duty or duty and penalty ar~,,e: [ d1~~1e, Olijrf alty, where
penalty alone is in dispute." - ~ ~i1 p .!,
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ORDER IN APPEAL

This appeal has been filed by MIs Strong Strap Pvt Ltd., PltNo.3447 to 3450

& 3459, GIDC,Phase-IV, Kalol Dist. Gujarat (for brevity-"the appellant") against order

in-original No.16/ST/Ref/DC/15-16 dated 29.01.2016 (hereinafter referred to ·"the

impugned order') passed by the Deputy Commissioner, Central Excise, Kalol Division,

Ahmedabad-III (hereinafter referred to as "the adjudicating authority").

2. 'Briefly stated, the appellant has filed a refund claim for Rs. 29,766/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

siet to certain conditions. The taxable services involved are C & F Service. The

adjudicating authority, vide the impugned order has rejected the refund primarily on the

ground that the appellant being a manufacturer-exporter, the 'place of removal' was the

"port of export" for them; and that since these services were rendered upto the 'place of

removal', refund ought not to have been allowed in view of Sr. No. 1(a) of notification

No. 41/2012-ST dated 29.6.2012, which states that the taxable services should have been

used beyond the 'place of removal', in order to qualify for rebate of service tax paid.

0

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and 28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a

factory of the appellant.

4. Personal hearing in the matter was held on 17.10.2016. Shri Aditya S Tripathi,

Advocate appeared before me on behalf of the appellant. He reiterated the submissions

made in the appeal memorandum and also drew attention to the Tenth schedule of

Finance Act, 2016.

6. The relevant excerpts of the notificationNo. 41/2012-~ • • lows: l
rota«aw«- '$$ g
(a) the rebate shall be granted by way ofrefund ofservice ervices.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition of place of removal.
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Explanation. - For thepurposes of this notification,
(A) "specified services" means (i) in the case of excisable goods, taxable services that have been used

beyond theplace ofremoval, for the export ofsaid goods;
(ii) in the case ofgoods other than (i) above, taxable services usedfor the
export ofsaid goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BA) and (CJ of
clause (l) ofrule (2) of the CENVATCredit Rules, 2004;

(BJ "place ofremoval" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944): "

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit Rules,

2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (q), thefollowing clause shall be inserted, namely-

'(qo) "place ofremoval" means-
(i) afactory or any other place or premises ofproduction or manufacture of the excisable

goods;
{ii) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment ofduty; 1
(iii) a depot, premises of a consignment agent or any other place or premisesfrom where the

excisable goods are to be sold after their clearancefrom thefactory, from where such
goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICD/CFS. Needless to say,
eligibility to CENVATCredit shall be determined accordingly.

8. A combined reading of the notification No. 41/2012-ST datctd 29.6.2012, along

with the clarifications issued by the Board on the term 'place of removal' and the

insertion of its definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used for export of goods. The 'specified services' in the case of excisable goods are

those taxable services that have been used beyond the 'place of removal'. for the export

of the said goods andwhich are not mentioned in sub-clauses (A) (B), (BA) and (C) of

clause (l of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

0

0

subject to other conditions mentioned in this notification. In light of above, the Deputy

Commissioner has held that the impugned services, the refunds of which have been
I

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

9. Vide Section 160 of the Finance Act, 2016, rea',&~~~v,;:ii'edule, clauses

(A) and (B) of_Explanation contained in_ notifica~oJ~41~,,2-SJ:~ed 29.6.2012,

were retrospectively amended for the per1od 01.07.20-2 &602022op6.ection 160 ibid"op--.x} A o
is reproduced below: "9py2,a&mt, .'
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160. (]) The notification of the Government of India in the Ministry of Finance (Department of
Revenue) number G.S.R. 519(E) dated the 29th June, 2012 issued under section 93A of the Finance
Act, 1994 granting rebate of service tax paid on the taxable services which are received by an
exporter ofgoods and usedfor export ofgoods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and
from and up to the corresponding dates specified in column (3) of the Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as ifthe said notification as amended by this sub-section had been inforce
at all material times. 2) Rebate of all such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (]) been inforce at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate of service tax under sub-section (2) shall be made within the period of one month from the
date ofcommencement of the Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160)

0

0

Notification No
G.S.R.519 (E), dated
29" June 2012
[No.41/2012-Service
Tax, dated 29" June,
2012)

Amendment

In the said notification,
in the explanation

a) in clause (A), for sub-clause
(i), thefollowing sub-clause
shall be substitutedindshall
be deemed to
have been substituted,
namely.:
(i)in the case ofexcisable
goods, taxable services that
have been used beyondfactory
or any other place or
premises ofproduction or
manufacture of the saidgoods;
for their export;";

(b) clause (BJ shall be
omitted.

Period of effect of
amendment
1" day ofhuly 2012 to
2" day February,
2016.

(both days inclusive)

10. The effect of the aforementioned retrospective. amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification. No. 41/2015-ST dated 29.6.2012, stands resolved. Now, the

effect of the aforementioned retrospective amendment is that any taxable service used

beyond the factory gate or place or premises of production of manufacturing, etc. would

thus be 'specified services' as per notification supra, and would thus be eligible for

refund, provided other conditions of the notification are aetIrj, of above discussed
33,ER+»- 8

legal position, the impugned order holding that th " " -msideration were
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rendered upto the place of removal, port being the place of removal -- becomes

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned order is set aside and the case is remanded to the

adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

Date: 2\/10/2016

Attested

2'oo.6%°
Superintendent (Appeal-I)
Central Excise, Ahmedabad

l.
Commissioner (Appeal-I),

Central Excise, Ahmedabad

BY R.PA.D.

To
Mis Strong Strap Pvt Ltd.,
Plot No.3447 to 3450 & 3459,
GIDC,Phase-IV, Kalol Dist. Gujarat

Copy to0:
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
;--,_Jhe Deputy/ Assistant Commissioner, Central Excise, Kalol Division.

L. Guard file.
6. P.A


